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essence, not make sense for them to furnish the complete list.
It is worth noting that, according to the aforementioned
representatives, minutes of the relevant public participation
meetings were being taken. Consequently, it is submitted
that, in the event that accurate minutes were in fact kept and
can be made available, such minutes will reveal that the
relevant representatives admitted to having the full list of
chemicals at the their disposal but purposefully avoided
making any commitment to furnish copies thereof to those
who had requested it. Consequently, the statement that
“Shell can’'t be more specific at this time” is false,
alternatively, Shell's representatives at the public participation
meetings were being dishonest. Either way, it appears that, in
relation the issue of the chemicals that Shell intends to use in
its hydraulic fracturing operations, Shell has not been truthful

in its dealings with the public.

41282, As previously mentioned, studies have demonstrated
that hundreds of hazardous, highly toxic and carcinogenic
chemicals are employed in hydraulic fracturing. In the United
States of America, various oil and gas companies were
recently called upon, by the aforementioned Committee on
Energy and Commerce, to disclose, amongst other things, the
chemical contents of the hydraulic fracturing products that
they had utilised. It came to fight that, between 2005 and
2008, the 14 oil and gas companies in question had used
more than 2 500 hydraulic fracturing products containing as
many as 750 chemicals. A truly significant number of these
chemicals were identified as posing a severe risk to human
health and the environment. Unsurprisingly, it has been
documented that oil and gas companies are opposed to public
disclosure of the chemicals used in hydraulic fracturing. In

relation to this point, the Advert reveals that Shell is no
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different. Shell is attempting to mislead the public by implying
that due to the “unique” nature of each well, it “can’t be
more specific at this time.” This statement is false as the
individual characteristics of each well is not a justifiable
excuse for Shell not to furnish interested parties with a list of
all the potential additives that it may choose to use at any
given weil, particularly when Shell's representatives have

advised that they have such a list at their disposal.

41283 The statement that “Shell can’t be more specific at

this time” appears in a paragraph below the subheading
“Disclosure/Transparency”. In view of the various
complaints above, this subheading, in and of itself, is
mislteading as Shell has not allowed for
disclosure/transparency as regards the chemical additives
used in hydraulic fracturing. A claim to
disclosure/transparency as regards the additives that Shell
intends to use for hydraulic fracturing comes across, quite
simply, as false advertising that, again, will mislead readers of
the Advert.

4.2. Section Il, Clause 4,2.2, of the Code:

4.2.1.

Section 1, Clause 4.2.2, of the Code provides as follows: "Value
judgments, matters of opinion or subjective assessments are
permissible provided that it is clear what is being expressed is an
opinion; there is no likelihood of the opinion or the way it is expressed,
misleading consumers about any aspect of the a product or service
which is capable of being objectively assessed in the light of generally
accepted standards. The guiding principle is that puffery is true when

an expression of opinion, but false when viewed as an expression of
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4.2.2. As previously mentioned, no logical connection exists between the

“‘coupling” of hydraulic fracturing and horizontal drilling and the
alleged “increased awareness of the benefits of natural gas.” Any
such connection is a matter of opinion or a subjective assessment by
Shell and, by incorporating such a statement amongst various
statements of apparent fact — such as the size of rock pores and the
date on which hydraulic fracturing was first used to stimulate the flow
of naturat gas — it is implied that "an increased awareness of the
benefits of shale gas” is also a statement of fact. In other words, the
statement in question is incorrectly being passed off as a statement of
fact. It is not clear that what has been expressed in the Advert is a
matter of opinion. Thus, i must, in accordance with the
abovementioned guiding principle, be viewed as mere puffery that is
false.

4.3, Section li, Clause 2, of the Code:

431,

4.3.2.

4.3.3.

Section 1l, Clause 2, of the Code, which appears under the heading,
“Honesty,” states: “Advertisemenis should not be framed so as to
abuse the trust of the consumer or exploit his lack of experience or

knowledge or his credulity.”

The Advert states that; “A typical fracture treatment uses very low
concentrations of between three and 12 additives, depending on
the unique characteristics of each well. The US Department of
Energy maintains lists of those additives, as well as other useful

information, online...”

The above statement is in breach of Section Il, Clause 2, of the Code
as it attempts to exploit the lack of experience on the part of the
Advert's readers in relation to the true number and nature of the
chemical additives used in hydraulic fracturing. In this regard, you are

referred to the discussion under point 4.1.2.7 above.
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4.41. In relation to a print advertisement occupying part of a whole page or
part of a page, Section V, Clause 2.1, of the Code provides that: “The
word ADVERTISEMENT should stand alone at the head of the

advertisement in such size and weight of type as to be easily seen.”

442 The Advert does not contain the word “ADVERTISEMENT" as is
required by Section V, Clause 2.1 of the Code.

4.5 Clause 1.2.3 of Appendix J to the Code:

13

451. Clause 1.2.3 of Appendix J to the Code provides that “all
environmental claims and statements made in Advertising should
provide accurate information, meaningful to the consumer and based
onh recognized scientific standards and principles.” Various
environmental statements and claims made in the Advert are in
breach of Clause 1.2.3 of Appendix J to the Code, including the

following:

4511 “MULTIPLE LAYERS OF STEEL CASING AND CEMENT
PROTECT GROUNDWATER AQUIFERS”

45111 The extent to which the above statement constitutes a
breach of Section [}, Clause 4.2.1, of the Code is discussed
under point 4.1.2.4 above. Suffice it to state that, due to the
environmental nature of the claim made in the relevant
statement, the Advert also constitutes a breach of Clause
1.2.3. of Appendix J to the Code.

451.2. “..increased awareness of the benefits of shale gas.”
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451.21. Without any scientific basis, Shell has stated that the
“coupling” of hydraulic fracturing and horizental drilling has
lead to an “increased awareness of the benefits of shale gas.”
This statement is, as previously explained, being

inappropriately passed off as a fact and it is misleading.

4513, “There has never been a single documented case of
groundwater contamination resulting from fracturing,
according fo a host of independent environmental

regulators.”

4.51.3.1. As previously explained, there have been documented
cases of groundwater contamination resulting from fracturing
and thus the above statement is inaccurate and misleading
and in breach of Clause 1.2.3 of the Code.

4514 “Top environmental regulators from Colorado and
Oklahoma -~ major energy-producing states where
fracturing has been responsibly used tens of thousands of
times for decades to enhance oil and natural gas
development - recently testified before the U.S. Congress,
confirming that “there has not been a single documented
instance of contamination to groundwater or drinking water
as result of hydraulic fracturing” and that “we have found
no verified instance of hydraulic fracturing harming

groundwater.”

4.51.4.1. The statement that “fracturing has been responsibly

used tens of thousands of times for decades...” is, as

previously explained, inaccurate and misleading.

4.6. Clause 1.2.4 of Appendix J to the Code:

1st Figer, Convention Tower, Cnr Coen Steyller Ave & Heerengracht St Cape Town, 8001, South Africa
Tel +27 (0) 21 403 6350 Cell +27 (0)84 321 0079 Fax 427 (0} 21 403 8301 ihavemann@havemanninc.com www havemanninc.com

HRECTOR: DR LUKE HAVEMANN BA LLB LLM (UCT) PhD (ABDN) REGISTRATION HO: 201 1\GOOGINZI



I

e

o]

AR

HAVEMANN INC 18

SPECIALIST ENERGY ATTORNEYS

46.1.

46.2

46.3.

Clause 1.2.4 of the Appendix J to the Code states infer alia that
‘advertisements should not contain vague, incomplete or irrelevant

statements about environmental matters....”

The Advert states that: “A typical fracture treatment uses very low
concentrations of between three to 12 additives, depending on

the unique characteristics of each well.”

It is submitted that the aforesaid statement has direct bearing on
environmental concerns and is misleading as it conveys incomplete
information and, consequently, a misleading message as regards the
concentrations of chemicals employed in a typical facture treatment.
You are referred to the complaints against this particular statement,

which are discussed under points 4.1.2.7. and 4.3.2 above.

4.7. Clause 2.1 of Appendix J to the Code:

4.71.

4.7.2.

4.7.3.

Clause 2.1 of Appendix J to the Code states that “advertisements
containing ungualified claims and statements about environmental
matters will be interpreted as meaning 100%, and shall be subject to
substantiation. The same principte will apply to descriptions such as
“....free” or “contains no...” which will be assumed to claim total

absence of the stated substance.”

The Advert contains the following: *...Colorado and Oklahoma -
major energy-producing states where fracturing has been

responsibly used tens of thousands of times for decades...”

It is submitted that the unsubstantiated phrase “tens of thousands of
times for decades” must, in accordance with the provisions of Clause
2.1 of Appendix J to the Code, be interpreted as meaning “100%" of
the time in question. In other words, Shell is claiming that fracturing

has never been irresponsibly used in Colorado or Oklahoma. Such a
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claim is untrue as studies have shown that, in relation to
environmental matters, hydraulic fracturing in Colorado and Oklahoma
has on many occasions resulted in environmental degradation and
had negative effects on health. In other words, fracturing has not
been as responsibly used as Shell would have the public believe and
thus the Advert contains false information, which Shell is clearly

attempting to use as a means by which to mislead the public.

4.8, Section |, Clause 4.1.1, of the Code:

4.8.1. Section ll, Clause 4.1.1, states that: "Before advertising is published,
Advertisers shall hold in their possession documentary evidence...to
support all claims, whether direct or implied, that are capable of

objective substantiation.”

4.8.2. We are instructed that, in the event that Shell is called upon to furnish
the ASA with appropriate documentary evidence supporting the
various claims made in the Advert, which documentary evidence they
are obliged to have had in their possession prior to publication of the
Advert, they will not be in a position to do so. We are instructed
further to request that the ASA call upon Shell to make available for
consideration by the ASA and all interested parties any such

documentation.

Conclusion

5. In the light of the aforegoing, we are instructed to note as follows:

5.1. Section |, Clause 3.2, of the Code provides, amongst other things, that “In
assessing an advertisement’'s conformity to the terms of this Code, the
primary test applied will be that of the probable impact of the advertisement
as a whote upon those who are likely to see or hearit.” In view of the extent
to which the Advert is in breach of the Code, as set out above, the probable
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impact of the Advert as whole, upecn those that are likely to see it or have
seen it, is that they will be mislead as to the true state of affairs relating not
only to the relevant environmental and health threats posed by hydraulic
fracturing but also to Sheli's apparent transparency and willingness to

disclose the nature of the chemicals that it intends to use.

5.2. Clause 11 of the Preface to the Code states that “advertising is a service to
the public and, as such, should be informative, factual, honest, decent and
its content should not violate any of the laws of the country.” In the light of all
of the aforegoing criticisms of the Advert, the information contained therein
is, to a truly substantial degree, not factual; instead, it is misleading and

indicative of dishonesty.

5.3. Clause 11 of the Preface to the Code also states that "All entities bound by
the Code shall neither prepare nor accept any advertising which conflicts
with the Code and shall withdraw any advertising which has subsequently
been deemed to be unacceptable by the ASA Directorate, Advertising
Standards Committee, Advertising Industry Tribunal or Appeal Committee.”
In view of the multitude of false and misieading information contained in the
Advert, it is submitted that the Sunday Times, the Cape Times and Shell,
which are all bound by the Code, must be instructed to withdraw the Advert

immediately.

6. At this juncture, it is perhaps worth pointing out that Shell has described the
Advert as part of “a series” and that, if the Advert in question is any indication of
the nature of future advertisements in such a series, such a series will amount to
nothing more than a misleading media campaign, littered with half-truths and
designed to deceive the people of South Africa as regards the negative

consequences of and the risks posed by hydraulic fracturing.

7. Finally, as noted above, advertising is a service to the public. By acknowledging
that the Advert is in breach of the Code and by taking appropriate steps in that
regard, the ASA has an opportunity to help ensure that any further Adverts in the
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aforementioned “series” will not contain false information and further misiead
those members of the public who have already been and may in future again be

exposed thereto.

8. We look forward to receiving your favourable response hereto at your earliest
convenience and we invite you to contact the writer directly should any of the

aforesaid require clarification.

Yours faithfully,
HAVEMANN INC

Per;

D‘?/LUKE HAVEMANN
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